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SUBSTI TUTE HOUSE BI LL 1024

Passed Legislature - 1997 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Conmmttee on Health Care (originally sponsored by
Representatives Dyer, Cody, Skinner, Sherstad, Thonpson, Carlson,
D. Somrers, Sterk, Huff, L. Thomas, Cooke, Dunn, Melke, Cenents and
Backl und)

Read first tine 02/ 05/97.

AN ACT Rel ating to the notice requirenents for bringing beds out of
the bank wunder certificate of need provisions; and anending RCW
70.38.111 and 70. 38. 025.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 70.38.111 and 1995 1st sp.s. ¢ 18 s 71 are each
anmended to read as foll ows:

(1) The departnent shall not require a certificate of need for the
offering of an inpatient tertiary health service by:

(a) A health nmaintenance organi zation or a conbination of health
mai nt enance organi zations if (i) the organization or conbination of
organi zations has, in the service area of the organization or the
service areas of the organi zations in the conbi nati on, an enrol |l nent of
at least fifty thousand individuals, (ii) the facility in which the
service will be provided is or will be geographically |ocated so that
the service will be reasonably accessi ble to such enrol |l ed individuals,
and (iii) at least seventy-five percent of the patients who can
reasonably be expected to receive the tertiary health service will be
individuals enrolled with such organization or organizations in the
conbi nati on
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(b) A health care facility if (i) the facility primarily provides
or will provide inpatient health services, (ii) the facility is or will
be controlled, directly or indirectly, by a health maintenance
organi zati on or a conbi nati on of heal th nmai nt enance organi zati ons whi ch
has, in the service area of the organi zation or service areas of the
organi zations in the conbination, an enrollnment of at least fifty
t housand individuals, (iii) the facility is or will be geographically
| ocated so that the service will be reasonably accessible to such
enrolled individuals, and (iv) at |east seventy-five percent of the
patients who can reasonably be expected to receive the tertiary health
service wll be individuals enrolled with such organization or
organi zations in the conbination; or

(c) Ahealth care facility (or portion thereof) if (i) the facility
is or wll be leased by a health maintenance organization or
conbi nation of health maintenance organizations which has, in the
service area of the organization or the service areas of the
organi zations in the conbination, an enrollnment of at least fifty
t housand individuals and, on the date the application is submtted
under subsection (2) of this section, at |least fifteen years renmain in
the termof the lease, (ii) the facility is or will be geographically
| ocated so that the service will be reasonably accessible to such
enrolled individuals, and (iii) at |east seventy-five percent of the
pati ents who can reasonably be expected to receive the tertiary health
service will be individuals enrolled wth such organizati on;
if, with respect to such offering or obligation by a nursing hone, the
departnment has, upon application under subsection (2) of this section,
granted an exenption from such requirenent to the organization,
conbi nati on of organi zations, or facility.

(2) A health nmintenance organization, conbination of health
mai nt enance organi zati ons, or health care facility shall not be exenpt
under subsection (1) of this section fromobtaining a certificate of
need before offering a tertiary health service unl ess:

(a) It has submtted at least thirty days prior to the offering of
services reviewabl e under RCW 70. 38. 105(4) (d) an application for such
exenption; and

(b) The application contains such information respecting the
organi zation, conbination, or facility and the proposed offering or
obl i gation by a nursing hone as the departnent nmay require to determ ne
i f the organi zation or conbi nation neets the requirenments of subsection
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(1) of this section or the facility neets or wll neet such
requi renents; and

(c) The departnent approves such application. The departnent shal
approve or di sapprove an application for exenption within thirty days
of receipt of a conpleted application. In the case of a proposed
health care facility (or portion thereof) which has not begun to
provide tertiary health services on the date an application is
submtted under this subsection wth respect to such facility (or
portion), the facility (or portion) shall neet the applicable
requi renments of subsection (1) of this section when the facility first
provi des such services. The departnent shall approve an application
submtted under this subsection if it determnes that the applicable
requi renents of subsection (1) of this section are net.

(3) A health care facility (or any part thereof) with respect to
whi ch an exenpti on was grant ed under subsection (1) of this section may
not be sold or | eased and a controlling interest in such facility or in
a | ease of such facility nmay not be acquired and a health care facility
described in (1)(c) which was granted an exenpti on under subsection (1)
of this section may not be used by any person other than the |essee
described in (1)(c) unless:

(a) The departnent issues a certificate of need approving the sale,
| ease, acquisition, or use; or

(b) The departnent determ nes, upon application, that (i) the
entity to which the facility is proposed to be sold or |eased, which
intends to acquire the controlling interest, or which intends to use
the facility is a health mai ntenance organi zation or a conbination of
heal th rmai ntenance organizations which neets the requirenents of
(L(a)(i), and (ii) wth respect to such facility, nmeets the
requirenents of (1)(a)(ii) or (iii) or the requirenments of (1)(b)(i)
and (ii).

(4) In the case of a heal th mai ntenance organi zati on, an anbul atory
care facility, or a health care facility, which anbulatory or health
care facility is controlled, directly or indirectly, by a health
mai nt enance organization or a conbination of health naintenance
organi zations, the departnent may under the program apply its
certificate of need requirenents only to the offering of inpatient
tertiary health services and then only to the extent that such offering
is not exenpt under the provisions of this section.
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(5)(a) The departnent shall not require a certificate of need for
the construction, developnment, or other establishnment of a nursing
home, or the addition of beds to an existing nursing honme, that is
owned and operated by a continuing care retirenent community that:

(1) Ofers services only to contractual nenbers;

(ii) Provides its nenbers a contractually guaranteed range of
services from independent living through skilled nursing, including
sone assistance with daily living activities;

(1i1) Contractually assunes responsibility for the cost of services
exceedi ng the nenber’s financial responsibility under the contract, so
that no third party, with the exception of insurance purchased by the
retirement community or its nenbers, but including the nedicaid
program is liable for costs of care even if the nenber depletes his or
her personal resources;

(iv) Has offered continuing care contracts and operated a nursing
home continuously since January 1, 1988, or has obtained a certificate
of need to establish a nursing honeg;

(v) Maintains a binding agreenent with the state assuring that
financial liability for services to nenbers, including nursing hone
services, wll not fall upon the state;

(vi) Does not operate, and has not undertaken a project that would
result in a nunber of nursing hone beds in excess of one for every four
living units operated by the continuing care retirenment comunity,
excl usi ve of nursing hone beds; and

(vii) Has obtained a professional review of pricing and |ong-term
solvency within the prior five years which was fully disclosed to
menbers.

(b) A continuing care retirement community shall not be exenpt
under this subsection fromobtaining a certificate of need unl ess:

(1) I't has submtted an application for exenption at least thirty
days prior to conmencing construction of, is submtting an application
for the licensure of, or is commencing operation of a nursing hone,
whi chever cones first; and

(1i) The application docunents to the departnent that the
continuing care retirenment community qualifies for exenption.

(c) The sale, |ease, acquisition, or use of part or all of a
continuing care retirement community nursing home that qualifies for
exenpti on under this subsection shall require prior certificate of need
approval to qualify for licensure as a nursing honme unless the
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departnment determ nes such sale, |ease, acquisition, or use is by a
continuing care retirement community that nmeets the conditions of (a)
of this subsection.

(6) A rural hospital, as defined by the departnent, reducing the
nunber of |icensed beds to becone a rural primary care hospital under
the provisions of Part ATitle XVIIIl of the Social Security Act Section
1820, 42 U.S.C., 1395c et seq. may, within three years of the reduction
of beds licensed under chapter 70.41 RCW increase the nunber of
licensed beds to no nore than the previously |icensed nunber w thout
bei ng subject to the provisions of this chapter.

(7) A rural health care facility licensed under RCW 70.175.100
formerly licensed as a hospital under chapter 70.41 RCW may, wthin
three years of the effective date of the rural health care facility
license, apply to the departnent for a hospital |icense and not be
subj ect to the requirenents of RCW70.38.105(4)(a) as the construction,
devel opnment, or other establishment of a new hospital, provided there
IS no increase in the nunber of beds previously |icensed under chapter
70.41 RCWand there is no redistribution in the nunber of beds used for
acute care or long-termcare, the rural health care facility has been
in continuous operation, and the rural health care facility has not
been purchased or | eased.

(8)(a) A nursing hone that voluntarily reduces the nunber of its
i censed beds to provide assisted living, |icensed boardi ng hone care,
adult day care, adult day health, respite care, hospice, outpatient
t herapy services, congregate neals, hone health, or senior wellness
clinic, or to reduce to one or tw the nunber of beds per roomor to
ot herwi se enhance the quality of life for residents in the nursing
home, may convert the original facility or portion of the facility
back, and thereby increase the nunber of nursing hone beds to no nore
than the previously licensed nunber of nursing hone beds wthout
obtaining a certificate of need under this chapter, provided the
facility has been in continuous operation and has not been purchased or
| eased. Any conversion to the original |icensed bed capacity, or to
any portion thereof, shall conply with the sane life and safety code
requirenents as existed at the time the nursing honme voluntarily
reduced its licensed beds; unless waivers fromsuch requirenents were
i ssued, in which case the converted beds shall reflect the conditions
or standards that then existed pursuant to the approved waivers.
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(b) To convert beds back to nursing honme beds under this
subsection, the nursing home nust:

(1) Gvenotice of its intent to preserve conversion options to the
departnment of health no later than thirty days after the effective date
of the license reduction; and

(1i) Gve notice to the departnent of health and to the departnent
of social and health services of the intent to convert beds back. If
construction is required for the conversion of beds back, the notice of

intent to convert beds back nust be given ((nhetater—thantwe—years)),

at a mnimum one year prior to the effective date of I|icense

nodi fication reflecting the restored beds; otherw se, the notice nust
be given ((nreo-tater—than—eone—year)) a mninumof ninety days prior to
the effective date of license nodification reflecting the restored
beds. Prior to any license nodification to convert beds back to
nursing hone beds under this section, the licensee nust denonstrate

that the nursing hone neets the certificate of need exenption

requirenents of this section.

The term"construction,”" as used in (b)(ii) of this subsection, is
limted to those projects that are expected to equal or exceed the

expendi ture mni rum anobunt, as determnm ned under this chapter

(c) Conversion of beds back under this subsection nust be conpl et ed
no later than four years after the effective date of the I|icense
reducti on. However, for good cause shown, the four-year period for
conversion may be extended by the departnent of health for one
addi tional four-year period.

(d) Nursing hone beds that have been voluntarily reduced under this
section shall be counted as avail abl e nursi ng home beds for the purpose
of evaluating need under RCW 70. 38.115(2) (a) and (k) so long as the
facility retains the ability to convert them back to nursing hone use
under the terns of this section.

(e) When a building owner has secured an interest in the nursing
home beds, which are intended to be voluntarily reduced by the |icensee
under (a) of this subsection, the applicant shall provide the
departnment with a witten statenent indicating the building ower’s
approval of the bed reduction.

Sec. 2. RCW70.38.025 and 1991 c 158 s 1 are each anended to read
as foll ows:

SHB 1024. SL p. 6
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When used in this chapter, the terns defined in this section shal
have the neani ngs i ndi cat ed.

(1) "Board of health" nmeans the state board of health created
pursuant to chapter 43.20 RCW

(2) "Capital expenditure" is an expenditure, including a force
account expenditure (i.e., an expenditure for a construction project
undertaken by a nursing honme facility as its own contractor) which
under generally accepted accounting principles, is not properly
chargeabl e as an expense of operation or maintenance. Were a person
makes an acqui sition under | ease or conparabl e arrangenent, or through
donation, which would have required reviewif the acquisition had been
made by purchase, such expenditure shall be deenmed a capital
expenditure. Capital expenditures include donations of equipnment or
facilities to a nursing honme facility which if acquired directly by
such facility woul d be subject to certificate of need revi ew under the
provi sions of this chapter and transfer of equipnent or facilities for
less than fair market value if a transfer of the equipnent or
facilities at fair market value would be subject to such review. The
cost of any studies, surveys, designs, plans, working draw ngs,
specifications, and other activities essential to the acquisition,
i nprovenent, expansion, or replacenent of any plant or equi pnent with
respect to which such expenditure is nmade shall be included in
determ ning the amount of the expenditure.

(3) "Continuing care retirement community"” neans an entity which
provi des shelter and services under continuing care contracts wwthits
menbers and which sponsors or includes a health care facility or a
health service. A "continuing care contract" neans a contract to
provi de a person, for the duration of that person’s life or for a term
in excess of one year, shelter along with nursing, nedical, health-
related, or personal care services, which is conditioned upon the
transfer of property, the paynent of an entrance fee to the provider of
such services, or the paynent of periodic charges for the care and
services involved. A continuing care contract is not excluded from
this definition because the contract is nutually term nable or because
shelter and services are not provided at the sane |ocation.

(4) "Departnent" neans the departnent of health.

(5 "Expenditure mninmunt neans, for the purposes of the
certificate of need program one mllion dollars adjusted by the
departnment by rule to reflect changes in the United States departnent

p. 7 SHB 1024. SL
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of comrerce conposite construction cost index; or a |esser anobunt
required by federal |aw and established by the departnment by rule.

(6) "Health care facility" nmeans hospices, hospitals, psychiatric
hospi tal s, nursing hones, kidney disease treatnent centers, anbul atory
surgical facilities, and honme health agencies, and includes such
facilities when owned and operated by a political subdivision or
instrunentality of the state and such other facilities as required by
federal law and inplementing regulations, but does not include
( ( GArst+an—Setence—sanatortuns—operated—H-sted,—or—certifiedbythe
First—Chureh—ef—Christ—Setentist—Boeston,—Massachusetts)) any health
facility or institution conducted by and for those who rely exclusively
upon treatnent by prayer or spiritual nmeans in accordance with the
creed or tenets of any well-recognized church or religious
denom nation, or any health facility or institution operated for the
exclusive care of nenbers of a convent as defined in RCW 84. 36. 800 or
rectory, nonastery, or other institution operated for the care of
nenbers of the clergy. In addition, the term does not include any
nonprofit hospital: (a) Wiich is operated exclusively to provide
health care services for children; (b) which does not charge fees for
such services; and (c) if not contrary to federal |aw as necessary to
the recei pt of federal funds by the state.

(7) "Health maintenance organi zation" nmeans a public or private
organi zati on, organi zed under the |aws of the state, which:

(a) Is a qualified health naintenance organization under Title
X1, section 1310(d) of the Public Health Services Act; or

(b)(i) Provides or otherwise nmakes available to enrolled
participants health care services, including at least the follow ng
basi c health care services: Usual physician services, hospitalization,
| aboratory, x-ray, enmergency, and preventive services, and out-of-area
coverage; (ii) is conpensated (except for copaynents) for the provision
of the basic health care services listed in (b)(i) to enrolled
participants by a paynent which is paid on a periodic basis wthout
regard to the date the health care services are provided and which is
fixed without regard to the frequency, extent, or kind of health
service actually provided; and (iii) provides physicians’ services
primarily (A) directly through physicians who are either enpl oyees or
partners of such organization, or (B) through arrangenents wth
i ndi vi dual physicians or one or nore groups of physicians (organi zed on
a group practice or individual practice basis).

SHB 1024. SL p. 8
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(8) "Health services" nmeans clinically related (i.e., preventive,
di agnostic, curative, rehabilitative, or palliative) services and
i ncl udes al coholism drug abuse, and nental health services and as
defined in federal |aw

(9) "Health service area" nmeans a geographi c regi on appropriate for
effective health planning which includes a broad range of health
servi ces.

(10) "Person" means an individual, a trust or estate, a
partnership, a corporation (including associations, joint stock
conpani es, and insurance conpanies), the state, or a political
subdi vision or instrunentality of the state, including a nunicipa
corporation or a hospital district.

(11) "Provider" generally nmeans a health care professional or an
organi zation, institution, or other entity providing health care but
the precise definition for this termshall be established by rule of
t he departnent, consistent with federal |aw

(12) "Public health" nmeans the |evel of well-being of the general
popul ation; those actions in a community necessary to preserve,
protect, and pronote the health of the people for which governnent is
responsi ble; and the governnental system developed to guarantee the
preservation of the health of the people.

(13) "Secretary" nmeans the secretary of health or the secretary’s
desi gnee.

(14) "Tertiary health service" nmeans a specialized service that
nmeets conplicated nedical needs of people and requires sufficient
patient volune to optim ze provider effectiveness, quality of service,
and i nproved outcones of care.

(15) "Hospital" neans any health care institution whichis required
to qualify for a license under RCW 70.41.020(2); or as a psychiatric
hospi tal under chapter 71.12 RCW

Passed t he House February 21, 1997.

Passed the Senate April 14, 1997.

Approved by the Governor April 25, 1997.

Filed in Ofice of Secretary of State April 25, 1997.
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